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DECISION

GOMEZ-ESTOESTA, J.:

Convicted of having failed to return a service firearm which he was
bound to account for. Police Officer II ("P02") Redelo Principe Rivera
("accused-appellant") of the 414^ Police Provincial Mobile Group ("PPMG")
of the Philippine National Police ("PNP") filed the present appeal to challenge
the Decision dated April 10, 2015^ of the Regional Trial Court ("RTC") of
Infanta, Quezon, Branch 65, finding him guilty beyond reasonable doubt of
the crime of Malversation of Public Property, the dispositive portion of which
read:

IN THE LIGHT OF THE FOREGOING, judgment is hereby
rendered against accused P02 Redelo Principe Rivera finding him GUILTY
beyond reasonable doubt of the crime of Malversation of Public Property
defined and penalized imder paragraph 3, Art. 217 of the Revised Penal
Code, and there being no mitigating nor aggravating circumstance, and
applying the Indeterminate Sentence Law, this Court hereby imposes upon
the said accused the penalty of imprisonment which is the maximum of
prislon correettonal (sic) in its maximum period which is SIX YEARS
as minimum, up to the minimum of prision mayor in its maximum
period which is TEN YEARS and 1 DAY, to suffer the penalty of perpetual

^ Records^ RTC Decision, pp. 318-340.

*
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special disqualification and a FINE equal to the total value of the fireaim
embezzled which is NINE THOUSAND PESOS ̂,000.00), to suffer all
the accessory penalties and to pay the cost of suit.

SO ORDERED.

Accused-appellant sought to reverse the RTC Decision by filing a
Notice of Appeal^ and erroneously designated the Court of Appeals to which
the appeal should be directed to. Albeit duty-bound to elevate the appeal to
the proper appellate court, the RTC issued an Order dated July 21, 2015^
giving due course thereto, but ordered the transmittal of the complete records
of the case to the Court of Appeals."* Meanwhile, accused-appellant was
allowed provisional liberty under the same property bond originally posted.^

Recognizing accused-appellant's procedural error, the Court ofAppeals
issued a Resolution dated December 11, 2015^ granting accused-appellant's
Motion to Endorse Case to the Sandiganbayan,^ and directed the transmittal
of the case records to this Court. It was only on November 7, 2019 that the
transmittal was effected.

Hence, the present appeal.

THE FACTUAL ANTECEDENTS

As police officer and/or a member of the PNP assigned at the 414*^*
PPMG in Brgy. Kiloloron, Real, Quezon, accused-appellant received one (1)
unit of colt Ml6 long rifle caliber 5.56mm with Serial No. 126806 and
Property No. 234-001 (the "subject firearm") on April 20,2008.^ The subject
firearm has an acquisition value of P9,000.00.^

On February 20, 2009, accused-appellant was re-assigned to the
Municipal Police Station of Panukulan, Quezon.*® Despite his transfer,
however, subject firearm was not turned over to the 414®* PPMG.

Thereafter, Police Superintendent Ronnie P. Miralles ("P/Supt.
Miralles"), Group Director of the 414®* PPMG, issued demand letters to die
accused-appellant directing him to turn-in subject firearm on the following
dates: May 6, 2009,** July 3, 2009,*^ and July 16, 2009.*^ Initially, accused-

^ Records^ pp. 339-340.
^ /t£, RTC Order, p. 341.
^ See Cariaga v. People, G.R. No. 180010, July 30,2010,626 SCRA 231. /
' Records, RTC Order, pp. 342-346. 1 »

® Id., Court of Appeals Resolution, pp. 348-353.
^ Not attached to the Court records.
® Records, Order, p. 145; Exhibit C; TSN dated March I. 2012, p. 4; TSN dated October 16, 2012, pp. 2-3;
TSN dated January 23,2013, p. 3; TSN dated July 17, 2014, p. 3.
^ Records, Order, p. 145; Exhibit C; TSN dated March 1, 2012, p. 4; TSN dated October 16, 2012, pp. 2-3;
TSN dated January 23,2013, p. 3; TEN dated July 17, 2014, p. 3.
Exhibit B; TSN dated January 23, 2013, p. 3; TSN dated July 17, 2014, p. 3.
" Exhibit D.

Exhibit E.

Exhibit F.
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appellant admitted to receiving the demand letters dated July 3,2009 and July
16,2009.^"* Later, he also admitted that his wife received a demand letter on
June 10,2009, which was the demand letter dated May 6,2009.^^

As it turned out, accused-appellant failed to reply to the demand letters,
and, on record, appeared to have failed to turn over subject firearm.^^

Finding probable cause to indict him for Malversation, the
Information^'^ filed against accused-appellant charged, as follows:

The undersigned accuses P02 Redelo Principe Rivera, for the crime
of Malversation of Public Fund (sic) defined and [p]enalized under Article

. 217 of the Revised Penal Code, committed as follows:

That on or about [the] 20^ day of April 2008, or sometime prior
thereto in Barangay Kiloloron, Municipality of Real, Province of Quezon
and within the jurisdiction of this Honorable Court, the above named
accused, a public ofiBcer, being then a Police Officer 2 of 414*'' Quezon
Police Provincial Office and as such was accountable and responsible [for]
a [l]ong firearm with Serial No. 126806 (colt), amounting to NINE
THOUSAND PESOS ̂9,000.00), a public property, for which the accused
received and entrusted to him, by reason of his official position, did then
and there unlawfully, feloniously and willfully with grave abuse of
confidence, misappropriate, misapply, embezzle and convert to his own
personal use and benefit, the aforesaid firearm, that despite repeated
demand the accused failed to return the said firearm to [the] 414*'' Provincial
Mobile Group, to the damage and prejudice of the government in the
aforementioned amount

CONTRARY TO LAW.

After arraignment where he entered a negative plea, accused-appellant
admitted at the outset that he received subject firearm in question, but claimed
that the same has already been turned over to the proper authority.'^

During pre-trial proceedings, accused-appellant elaborated that he had
turned over subject firearm to the Office of the Logistics Support Service
("LSS"), Supply Accounting and Monitoring Division ("SAMD") of the PNP
in Camp Crame, Quezon City (the "PNP Headquarters"), which was duly
received by Mr. Romulo B. Tuscano, Chief SAMD/SAO, PNP WIDE on
October 20,2008.'^

A reverse trial was thus conducted by the trial court.^®

/

rTSN dated March 1,2012, pp. 14,17-18; TSN dated July 17, 2014, pp. 3-4. /
TSN dated February 6, 2014, p. 3.
Exhibit B', TSN dated March 1, 2012, pp. 15,18; TSN dated Jarmary 23, 20/3, pp. 4,6-12; TSN dated July

17,2014,p.5.
" Records, Information, pp. 2-3.

Records, RTC Order dated July 27,2011, p. 41; Records on Appeal, Certificate of Arraignment, p. 43.
Records, Pre-Trial Order, pp. 57-60; Exhibit 2.
See Records, Pre-Trial Order, p. 57.
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ACCUSED-APPELLANTS^ AFFIRMATIVE DEFENSE

DURING TRIAL

In his defense, accused-appellant argued that he initially sought to have
subject firearm repaired as it was defective, but instead turned it over in its
defective state to the LSS-SAMD of the PNP Headquarters.^^ He tried to look
for his tumed-in slip upon receiving the demand letters;^^ however, he could
no longer locate the same.^^ Nevertheless, he verbally disclosed to the person
who delivered the demand letters that he had already turned in the subject
firearm, and that he would secure a certification to that effect.^"* Accused-
appellant likewise conferred with P/Supt. Miralles, and the latter advised him
to produce the original tumed-in receipt.^^

Having failed to locate the tumed-in slip among his files, accused-
appellant proceeded to secure the Certification dated October 20, 2008 fi*om
the LSS-SAMD of the PNP Headquarters.^^ It was his proof that subject
firearm was tumed in to the LSS-SAMD on even date.^' The Certification

dated October 20,2008 stated:

S2>

r.:.. : waBondWcBCMnrnfesSan
POOOE

20 Pet aooa

Date

IWKM n MAY CONCERN:
>fi2 aeaalo T- Rivera fBP■TOBTOCBOTFYftet—tUL.

' ^isned «» ^ nnn
'  i^no. tDSftDPIfi»\NIDEon ?ft Ont 2006 ..

the (SmnCATIDN fe teued to ^

MR

'  I2' TSN dated March 1, 2012, pp. 17,19-20.
^ The demand letters were dated May 6, 2009 {Exhibit £)], July 3, 2009 [Exhibit E\, and July 16, 2009
[Exhibit F\.
^ TSN dated March I, 2012, p. 14.

Mat 19-20.
2^Mat21.
^Exhibit 2.
22 TSN dated March 1, 2012, p. 15.
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Upon securing said Certification, accused-appellant then immediately
fiimished a copy of the same to Senior Police Officer IV Arsenio A. Deza
("SP04 Deza") who was the Responsible Supply Police Non-Commissioned
Officer ("PNCO") of the Quezon Provincial Police Office of the PNP (the
"Quezon PPO"). SP04 Deza kept the Certification on file for verification
when the annual inspection of PNP properties and equipment would be
conducted.^^ Accused-appellant explained that he submitted the Certification
dated October 20,2008 to the Quezon PPO but did not furnish a copy of the
same to the 414^ PPMG as the showdown inspection would be conducted in
the former?^

Finally, accused-appellant narrated that when he next saw SP04 Deza
at the end of 2010, the latter informed him that the Certification dated October
20, 2008 was authentic upon his own verification.^® On the basis thereof,
SP04 Deza issued another Certification dated November 28, 201 stating,
as follows:

SX

Republic of the Philippine
NATIONAL POLICE COMMISSION
PmUPPlNE NATIONAL POUCE

QMEZC^I PROVINCIAL POQC^ OFFICE
LOGISTIC AND SUPPORT SERVICE

Camp Nakar, Lucena Oly

p-
r

CERTIFICATION

THIS IS TO CERTIFY that on 20*" day of October 2008*^
the M16 rifle caliber 5.56 with serial number 126806 tumed-ln by P02
Redelo P Rivera assigned with PR0-4A to the office of LOGISTIC
SUPPORT SERVI^SUPPLY ACCOUNTING AND MONITORING
DIVISION, Camp Crame, Quezon aty and duly neeivQl by MR
ROMULO B TUSCANO, Chief SAMD/SAO, PNP WIDE.

THIS CERTIFICATION Is being Issued this 28*" day of
November 2011 to subject PNCO for ail legal/beneficial purposes It/
may serve.

:  U

.CL

A BEZA
Semai^olice Qffieer IV
Res^nsible Simply PNCO

7-b'

?
^ TSN dated March 1, 2012^ pp. 4,16.

at 19-20,22.
3® A/, at 16-17.

Exhibit 1.

11
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Testifying for the accused-appellant, SP04 Deza himself confirmed
that sometime in August 2009, he received from accused-appellant the
Certification dated October 20, 2008 stating that subject firearm has been
tumed in on October 20,2008.^^ SP04 Deza informed the Supply Officer of
the 414^ PPMG about such Certification but was instead advised that a case
has already been filed against accused-appellant.^^

Subsequent to October 20, 2008, when the LSS of the PNP
Headquarters conducted its annual inspection at the Quezon PPO, SP04 Deza
was able to confirm the veracity of the Certification dated October 20, 2008
with the inspection team, and friat subject firearm has indeed been properly
tumed in.^"* In the process, SP04 Deza deleted the serial number of the firearm
in the accountability of the LSS through Letter of Instmction "BAWI" ("LOI
BAWF') and issued a separate Certification dated November 28, 2011 of the
tumed-in subject firearm notwithstanding that he did not personally see
subject firearm in their custody.^^

SP04 Deza revealed that he was in chaige of maintaining and updating
inventories of organic, donated, and loaned PNP properties and equipment of
the Quezon PPO, and in issuing and receiving all the tumed in equipment and
property.^^ Moreover, he stated that the Supply Officer of the 414*^ PPMG was
under the supervision of his office as the subject firearm was issued to
accused-appellant by the PPMG in Real, Quezon.^' He then explained that if
a firearm was issued by the PPMG, the same should be tumed over either to
the issuing PPMG, the Provincial Office, or to the PNP Headquarters.^^

He nonetheless explained during his cross-examination that prior to
April 20, 2008, the status of the firearm in question was "lost" based on the
records of the 414*^ PPMG.^' Further, prior to August 2009, the firearm was
placed on the LOI BAWI, which was submitted by the Supply Officer of the
414th PPMG, as it was not tumed over.'"^

PROSECUTION^S EVIDENCE

DURING TRIAL

In refuting accused-appellant's claim, the prosecution presented Police
Officer I ("POl") Navelson A. Velasco, P02 Ronel T. Ordinado, and P02 Leo
T. Come. j

.  /
TSN dated March I, 2012, pp. 5,8,11.
TSN dated March 1, 2012, pp. 10-11.

^UdeXS'Z.
"Mat 6-7,11-12.
"Mat 4.
"Mat 4,10.
"Mat9.
TSN dated March 1,2012, p. 9.

^ Mat 8-10.
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In lieu of the testimonies of the aforementioned witnesses, the parties
made the following stipulations:

1. P02 Ordinado was assigned at the 414^ PPMG since June 16,
2008, and was then the Supply PNCO thereof;"*^

2. P02 Come was assigned at the 414^ PPMG from Jime 2009 to
the first quarter of 2010;"^^

3. Due to the failure of accused-appellant to turn in the subject
firearm, P02 Ordinado prepared demand letters dated May 6,2009,"^^ July 3,
2009,^^ and July 16,2009,"^^ which were then signed by P/Supt. Miralles and
personally served by P02 Come on accused-appellant's wife and on accused-
appellant himself, the receiving copies of which were filed in the 414^
PPMG's records/^

4. The existence of the Certification dated October 20, 2008. The
prosecution, however, would not admit to the veracity of its contents;"*^ and

5. The existence of the Certification dated November 28, 2011
stating that the firearm was surrendered to the PNP Headquarters. Again, the
prosecution would not admit to the veracity of its contents."*^

In addition to the foregoing, P02 Ordinado testified that P/Supt.
Miralles ordered the police investigator to file a complaint against accused-
appellant due to his failure to turn over the subject firearm despite the demand
letters."^^ P02 Ordinado also clarified that to his knowledge, the standard
operating procedure in the turn-over of firearms was to return it to the issuing
unit, with np exceptions.^®

LONE ISSUE ON APPEAL

The lone assignment of error presented by the accused-appellant is that
the trial court erred and committed palpable mistake when it convicted

/
TSN dated January 23, 2013, pp. 2-3; TSN dated July 17,2014, pp. 2-3. While P02 Ordinado*s testimony r

should have terminated on January 23,2013, upon prosecution's Motion for Reconsideration [see Records
on Appeal, Motion for Reconsideration, pp. 244-245], he was recalled on the witness stand for additional
direct testimony on July 17,2014. ^
TSN dated February 6,2014, p. 2. ,
Exhibit D. b

^ Exhibit E ^ j
Exhibit F. |
Exhibit B; TSN dated January 23, 2013, pp. 4, 6-12; TSN dated February 6, 2014, pp. 2-5. Accused-

appeUant initially admitted to only receiving the July 3,2009 and the July 16,2009 letters [TSN dated March
1, 2012, pp. 14,17-18; TSN dated July 17, 2014, pp. 3-4]; subsequently, however, he also admitted Aat his
wife received a letter on June 10,2009, which is the May 6,2009 letter [TSN dated February 6, 2014, p. 3].
TSN dated July 17, 2014, pp. 3-5.

^^Id
TSN dated January 23, 2013, p. 12.
TSN dated July 17, 2014, p. 5.
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accused-appellant of the offense charged despite the prosecution's failure to
prove his guilt beyond reasonable doubt.^^

Accused-appellant questions his judgment of conviction based on the
following discussion:

1. During the reverse trial proceedings, accused-appellant
presented the Certification dated October 20,2008 which explicitly stated that
he has tumed-in subject firearm to the PNP Headquarters;

2. The SAMD is the office directly accountable to the government
and responsible to the PNP through the Director of LSS for all government
property belonging to the PNP. It is responsible for the proper recording,
accounting, and monitoring of PNP properties. It conducts periodic inspection
and inventory and makes a spot audit on issuances made to subordinate
units/offices to include tumed-in unserviceable PNP equipment;

3. The Certification dated October 20, 2008 is a public document
which should be accorded probative weight without need of appearance and
identification by the issuer;

4. SP04 Deza verified the tumover of the subject firearm and was
able to confirm the same; hence, SP04 Deza deleted the subject firearm fi*om
the inventory and issued a Certification dated November 28, 2011 to that
effect;

5. The tum over of the subject firearm made the consummation of
the alleged malversation of property incomplete;

6. The RTC did not give credence to accused-appellant's
explanation that he has already tumed over the firearm as it was defective and
needed to be repaired at the PNP Headquarters;

7. It was imclear whether the demand letters issued to accused-

appellant were issued by the proper authority; and

8. The prosecution could have contradicted accused-appellant's
claim of having tumed over subject firearm by simply securing a certification
firom the PNP Headquarters that subject firearm was not in their custody. In
this case though, the prosecution has admitted the existence of the
Certification dated October 20,2008.

A word, however, before the accused-appellant's arguments are
submitted for consideration.

The Appellant's Brief submitted by the accused-appellant lacked the
necessary requirements found under Section 13, Rule 44 of the 1997 Revised

Records on Appeal, Vol. 1, Appellant's Briet p.102-110

\
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Rules of Civil Procedure.^^ In particular, it lacked a subject index and specific
references to the records of the case. The Brief itself was not even paginated
for easy reference.

Rule 44 is an established rule of procedure on appeal which this Court
observes, as provided in Part HI, Rule Xll of the 2018 Revised Internal Rules
of the Sandiganbayan.^^ Nevertheless, as considered in People v. Daganta,
'^Concededly, the Brief is defective because it lacks a subject index, a
statement of the case and sufficient references to the record. While we do not
condone such disregard for the established rules, we cannot on that basis
alone convict the accused. In the greater interest of justice, we pored over the
records.. Thus, despite the flaw in the Appellant's Brief where the liberty
of the accused-appellant is at stake, this Court shall proceed to evaluate the
appeal on the merits.

THE FLAINTIFF-APFELLEE^S REFUTATION ON APPEAL

For its part, the plaintiff-appellee seeks the dismissal of the present
appeal and argues that the RTC committed neither error nor mistake in
arriving at a judgment of conviction based on the following:

1. The RTC could not take judicial notice of any fact stated in the
Certifications presented by the defense as the declarations therein were the
factual matters in issue. Further, the defense's claim that the Certifications
needed no further proof remained a disputable presumption which cannot by

Sec. 13. Contents ofappellant's brief, — The appellant's brief shall contain, in the order herein indicated,
the following:
(a) A subject index of the matter in the brief with a digest of the arguments and page references, and a

table of cases alphabetically arranged, textbooks and statutes cited with references to the pages
where they are cited;

(b) An assignment of errors intended to be urged, which errors shall be separately, distinctly and
concisely stated without repetition and numbered consecutively;

(c) Under the heading "Statement of the Case," a clear and concise statement of the natine of the action,
a summary of the proceedings, the appealed rulings and orders of the court, the nature of die
judgment and any other matters necessary to an understanding of the nature of the controversy with
page ref^^ces to die record;

(d) Under the heading "Statement of Facts," a clear and concise statement in a narrative form of the
facts admitted by both parties and of those in controversy, together widi the substance of die proof
relating thereto in sufficient detail to make it clearly intelligible, with page references to the record;

(e) A clear and concise statement of the issues of fhct or law to be submitted, to the court for its
judgment;

(f) Under the heading "Argument," the appellant's arguments on each assignment of error with page
references to the record. The authorities relied upon shall be cited by the page of the report at which
the case begins and the page of the report on which the citation is found;

(g) Under the heading "Reliei^" a specification of the order or judgment which the appellant seeks; and
(h) In cases not brought up by record on appeal, the appellant's brief shall contain, as an appendbc, a

copy of the judgment or final order ̂ pealed from.

Sec. 1. Ordinary appeal. - Appeal to the Sandiganbayan from a decision rendered by a Regional Trial
Court in the exercise of its original jurisdiction shall be by ordinary appeal under Rules 41 and 44 of the 1997
Rules of Civil Procedure, or Rules 122 and 124 of die Revised Rules of Criminal Procedure, as the case may
be.

/54 «G.R. No. 122339, August 4, 1999,311 SCRA 716,732. , /

y  1
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itself overcome the prima facie evidence that accused-appellant had put
subject firearm to his personal use;

2. The RTC was correct in finding accused-appellant guilty beyond
reasonable doubt of Malversation of Public Property as accused-appellant's
inability to return subject firearm upon demand by the 414^ PPMG constituted
a prima facie case of Malversation. Although accused-appellant was able to
secure a Certification dated October 20,2008 which SP04 Deza confirmed in
another Certification dated November 28, 2011, in the intervening period
between such Certifications, it should be noted that the firearm could not be
accounted for as it was neither in the custody of PNP-Camp Crame nor in the
414*^ PPMG.

Here, accused-appellant was directed by the 414*^ PPMG to turn over
subject firearm through the demand letters issued to him. Instead of
complying, accused-appellant went to PNP-Camp Crame to secure a
Certification fi-om SP04 Deza stating that as early as October 20, 2008,
subject firearm has already been surrendered. The Certification issued by
SP04 Dez, however, could not be given credibility considering that: (1) it
was only sometime in August 2009 that accused-appellant showed him the
Certification dated October 20, 2008; (2) prior to tiiat, the subject firearm
was placed under LOI-BAWI by the PPMG, meaning that even before
accused-appellant sought the certification fi-om SP04 Deza, the subject
firearm has not yet been turned-over; and (3) SP04 Deza was not certain
whether subject firearm was actually surrendered since he only relied on the
Certification dated October 20,2008.

Besides, when no instruction fi*om the 414^ PPMG was given for the
accused-appellant to surrender subject firearm, he was under no obligation to
make a return of the same. This could be seen as a way to conceal his
misappropriation or appropriation of subject firearm. Instead of complying
with the ̂rective of the 414^ PPMG to return subject firearm, all the accused-
appellant did was to secure a certification that subject firearm has been
returned.

3. The RTC's findings of fact should not be disturbed on appeal for
when issues have been judicially tried and determined by a court of competent
jurisdiction or when an opportunity for trial has been given, the judgment of
the court shall be conclusive on the parties.^^

THE COURTIS RULING

Accused-appellant, as Police Officer II, has never denied his receipt and
accountability of subject firearm. At the outset, he admitted having duly
received subject firearm on April 20, 2008 through an Acknowledgement

/
Records on Appeal, Vol. /, PlaintifT-Appellee's Brief, pp. 119-134. ^
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Receipt ofEquipmenf^ for his '^use... while in the performance of his official
duties." He was then detailed at the 414^ PPMG of the Quezon PPO.^^ With
his subsequent transfer to Panukalan Municipal Police Station on February
20,2009,^^ the turn-in of subject firearm was required by the 414^ PPMG. It
appeared at this time that subject firearm was unaccoimted for.^^ No trace of
subject firearm was found.

The issuance of three (3) demand letters against the accused-appellant
did not apparently effect the turn-in of subject firearm. Only until the present
charge was filed did accused-appellant present what appeared to be a colored
copy of a Certification dated October 20,2008 issued by a certain Mr. Romulo
B. Tuscano, Chief SAMD/SAO, PNP WIDE, stating that accused-appellant
"/mtj tumed'in Rifle Cal. 5.56 with serial no. 126806 to SAO PNP WIDE on
20 Get 2008.^'*^ The existence of this Certification dated October 20,2008
was admitted by the prosecution.^^

The trial court, however, disparaged on the worth of the Certification
dated October 20, 2008 and dismissed the defense's version as ''hearsay,
illogical, inconsistent . . . against common sense and human behavior,
henceforth, . . . could not be given any iota of weight and/or credit." It
ratiocinated, thus:

First, why would he return the said firearm to Mr. Tuscano on
October 20, 2008, when no one was demanding for its return. And why
would he return it to Mr, Romulo B. Tuscano, who is allegedly connected
with the Office of Logistics and Support Service in Camp Crame, Quezon
City, when the police office which issued the same is his unit specifically
the 414^ PPMG at Brgy. Kiloloron, Real, Quezon, wherein he was then
assigned.

XXX XXX XXX

Second, his version to the effect that after receipt of the said
certification, and upon arrival in Quezon, he allegedly furnished a copy to
SP04 Deza, who allegedly kept it on his file for verification when the
annual inspection will be conducted, the latter being allegedly connected as
a supply officer of the Logistics Support and Services of Camp Gen. Nakar,
Lucena City, instead of having furnished the same to the supply officer of
the issuing unit wherein he was then assigned which is the 414^ PPMG,
Brgy. Kiloloron, Real, Quezon, would not make any sense or significance.

XXX XXX XXX

Thus, aside fi-om the aforementioned illogical/inconsistent version
of the accused as observ^ by the court, another query is why then that he
testified that said certification is authentic according to the information

^ Exhibit C.
Records on Appeal, Order, p. 145; Exhibit C; TSN dated March 1,2012, p. 4; TSN dated October 16.2012,

p. 2; TSN dated January 23,2013, p. 3; TSN dated July 17,2014, pp. 2-3.
See TSN dated January 23,2013, p. 3.
TSN dated January 23, 2013,p. 3; TSN dated July 17,2014,p. 3. , /

^^hibit2. , '" TSN dated July 17, 2014, pp. 3-5. y
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given to him by SP04 Deza, when in the first place, it was he who allegedly
personally retrieved the certification fi-om Mr. Tuscano'on October 20,
2008, and was issued to him and as testified by him, he even saw Mr.
Tuscano signed his name in his presence, x x x.

And why then the he would still furnish SP04 Deza of the said
certification for verification when the annual inspection will be conducted
{allegedly by the LSS of Camp Crame, Quezon City at the Police Provincial
Office of Quezon Province, Camp Gen. Nakar, Lucena City), when it is true
that he indeed allegedly tumed over the said firearm to Mr. Tuscano of the
LSS Camp Crame, Quezon City?

Further, the testimony/version of the accused with respect to his acts
or his actuation after he received the demand letters of then supply officer,
prosecution witness P02 Ronel Ordinado dated July 3, 2009 and July 16,
2009, to the effect that after having received the said demand letters, he
allegedly looked for his tumed-in slip among his file but he could no longer
locate it anymore, so he allegedly secured a certification fi:om Camp Crame,
and in the meantime, he was not able to answer the said demand letters. The
court is taking notice that the accused, again, referred to the Certification
dated October 20,2008, that he allegedly secured fi*om Camp Crame x x x.

XXX XXX XXX

Thus, as per accused's testimony said certification dated October 20,
2008 marked as Exh. '*2", was already given by the herein accused to SP04
Deza allegedly upon his arrival in Quezon, purposely in order for SP04
Deza to verify when the annual inspection will be conducted by the LSS,
Camp Crame, so why would he {the accused) still secure a certification fi'om
Camp Crame when in the first place, said certification was already given by
him to SP04 Deza, as testified by him in page 16 of his TSN dated March
1,2012, and was his first version.

And adding insult to the injury, said accused continued to testify to
the effect that having received the two (2) demand letters, and having
understood that failure on his part to present that gun, a case could be filed
against him, allegedly because he lost the tumed-over slip, so he will get
another copy of the said Certification dated October 20,2008, nevertheless,
he allegedly orally informed the person who delivered the letters (r^/rwg
to demand letters) that he allegedly already tumed-over the said
certification, why would he secure again a copy of the said certification
when he allegedly already tumed-over the said &earm. And he continued
to testify that he was able to get another copy of the said certification
sometime on August of the same year {referring to the year 2009) but
despite receipt of another certification fi*om the Camp Crame, he did not
bother to furnish the 414^ PPMG of the said certification.

Indeed, if said accused having retrieved again another certification
fi'om Camp Crame in August 2009, nevertheless, he did not furnish copy of
the same the issuing unit of the said firearm wherein he was then assigned
despite the repeated demands of its issuing unit through its supply officer.
Thus, the court could not make out any significant, logical and consistent
version or story firom the chopsuey testimonies of the eiccused.

If indeed, it is tme that herein accused tumed-over the said firearm
to the Logistics and Support Services at Camp Crame, through Mr. Romulo
B. Tuscano, his liability in this case could have been mitigated by presenting

1
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in person Mr. Romulo B. Tuscano, and for the latter to bring or produce the
said fireami in open court and to testify thereto, pursuant to the ruling of the
Honorable Supreme Court in the case of People vs. Velasquez, 72 Phil. 98,
to the effect that the return by the offender of the amount malversed is only
mitigating circumstance, analogous to voluntary surrender, and does not
inculpate him from criminal liability.

Finally, in view of the accused's failure to produce the said firearm,
and the Certification dated October 20, 2008 allegedly issued by Mr. R.
Tuscano, allegedly of the LSS Camp Crame, ̂ide from being hearsay, is
highly dubious, suspicious, and tl^e testimony of defense witness SP04
Deza, as well as and the certification he issued as to the whereabouts of the
said frrearm being both double hearsay, and for failure of accused P02
Rivera to have duly forthcoming and/or to have produce[d] the
aforedescribed firearm, for which he is chargeable, despite repeated
demands of its issuing unit, which is the 414^ PPMG, based in Brgy.
Kiloloron, Real, Quezon, through its representative supply officer P02
Ronel T. Ordinado and P/Supt. Ronnie P. Miralles, accordingly, he is thus
declared guilty beyond reasonable doubt of the crime of violation of
Paragraph 3, Art. 217 of the Revised Penal Code.^^

The trial court, in assessing the evidence presented, focused on the
implausibility of the actuations of the accused-appellant on whether he has
actually tumed-in subject fireami, by weighing in all circumstances that
apparently made it all the more inconsistent, if not incredible. It is these
actuations of the accused-appellant which became the ultimate gauge for the
trial court to conclude that subject firearm has not been retumed.

The trial court, therefore, chose to deflect on the Certification dated
October 20, 2008 (Exhibit "2") supposedly showing that accused-appellant
has tumed in subject firearm to the PNP Headquarters. Accused-appellant, on
the other hand, would have wanted to impress on the Certification's
evidentiary value in order to exculpate himself from the charge.

The appeal, therefore, properly explores the probative worth that can be
given, if any, on the Certification dated October 20, 2008, whose existence
has been admitted by the prosecution. If indeed given evidentiary value, the
supposed whereabouts of the missing firearm from the records of the 414^
PPMG has been indubitably answered. If no evidentiary value is given, then
the trial court has correctly adjudged a conviction which this Court should not
overtum.

The weight that should be given to the Certification dated October 20,
2008, therefore, is one that can change the direction of the appeal proceedings.

Testing the implication of the
admission made on the existence of a

documentary exhibit that did not
pass the standard process of
identification.

/.® Records, RTC Decision, pp. 330-335. Citations omitted. ^
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Verily, there is no question that the Certification dated October 20,
2008 (Exhibit "2") was presented as a mere copy after it was identified by
the accused-appellant himself and his witness, SP04 Deza.^^ Notably, both
accused-appellant and SP04 Deza were not the issuers of the same. Neither
were they the custodian of said document who could have certified it as a
correct copy of the original. It is palpable that the purpose for which the
Certification dated October 20,2008 was produced and presented was as proof
of its contents thereof. An appreciation of the contents of the Certification
would spell a huge difference in the ultimate resolution of the charge. On
appeal, however, accused-appellant would rather qualify it as a ̂ 'public
document to which the Court should accord probative weight as it was issued
by a public office^ and hence, ''should be considered as an evidence of the
facts stated therein without need on the part of the issuing person to appear
and identify [the] document and testify on the matter.

On this point, plaintiff-appellee argues that the same caimot be given
judicial notice because any fact stated in a certification is a factual matter in
issue. It further explicates that it remains a disputable presrunption for a
certification to be accorded evidence of the facts stated therein.^^ This

asseveration, however, comes as rather off-tangent as the discretion to accord
judicial notice on the document was never invoked by the accused-appellant.

In essence, however, the process in the identification of the
Certification dated October 20, 2008 suffered firom a basic flaw. The
Certification dated October 20, 2008 could have been treated as a self-
authenticating public document had the copy thereof been properly attested
by the person recognized by law to identify it. But this was not done.

In this respect, the relevant provisions of Rule 132 of the Revised Rules
on Evidence^^ provide:

SEC. 19. Classes of Documents. — For the purpose of their
presentation in evidence, documents are either public or private.

Public documents are:

(a) The written official acts, or records of the sovereign
authority, official bodies and tribunals, and public officers, whether of the
Philippines, or of a foreign country;

(b) Documents acknowledged before a notary public except last
wills and testaments;

(c) Public records, kept in the Philippines, of private documents
required by law to be entered therein.

All other writings are private.

SEC. 23. Public documents as evidence. — Documents consisting
of entries in pubUc records made in the performance of a duty by a

® TSN dated March /, 2012, p. 15-16.; TSN dated March I, 2012, p. 5.
^ Records on Appeal, Vol. 1, Appellant's Brief, p. 108.
^ Id, Plaintiff-Appellee's Brief, p. 9. * »
^ The Rules applicable at the time this case went on trial. 'I
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public ofBcer are prima facie evidence of the facts therein stated. All
other public documents are evidence, even against a third person, of the fact
which gave rise to their execution and of the date of the latter.

SEC. 24, Proof of official record, — The record of public
documents referred to in paragraph (a) of Section 19, when admissible for
any purpose, may he evidenced by an official publication thereof or by a
copy attested by the officer having the legal custody of the record, or
by his deputy, and accompanied, if the record is not kept in the Philippines,
with a certificate that such officer has the custody. If the office in which the
record is kept is in a foreign country, the certificate may be made by a
secretary of the embassy or legation, consul general, consul, vice consul, or
consular agent or by any officer in the foreign service of the Philippines
stationed in the foreign country in which the record is kept, and
authenticated by the seal of his office.

SEC. 25. What attestation ofcopy must state, — Whenever a copy
of a document or record is attested for the purpose of evidence, the
attestation must state, in substance, that the copy is a correct copy of
the original, or a specific part thereof, as the case may he. The attestation
must be under the official seal of the attesting officer, if there be any, or if
he be the clerk of a court having a seal, under the seal of such court.

Simply put, the Certifiication dated October 20,2008, a mere copy, was
not certified as a correct copy of the original by one who has custody of the
same, the latter being the competent witness to identify the document. While
the Certification dated October 20, 2008 has been invoked as a public
document, and therefore, self-authenticating, the same still needs to be
identified by the custodian who should certify that the same is a correct copy
of the original. The custodian is not aufiienticating the contents of the
document; rather, the custodian is merely attesting that the copy produced is
a certified copy of the one on file. Certainly, neither the accused-appellant
nor his witness SP04 Arsenio A. Deza are the ones qualified to identify such
public document.

Yet, despite such flaw, the prosecution later admitted the existence
of the Certification dated October 20,2008.^^ The prosecution nonetheless
was clear in its stance that it could not stipulate on the contents of the same,
thus:

COURT: Offer of testimony?

XXX XXX XXX XXX xxx.®^

FISCAL AVELLANO: That when P02 Redelo Principe Rivera was
transferred to other station, the said rifle was
not turned over to their office and when he

found that the said rifle was not tumed over

to their office, [the wimess P03 Ronel

TSN dated July 17, 2014, pp. 3-5. It must be noted, however, that when Exhibit 2 was offered by the
accused-appellant as a documentary exhibit, the prosecution objected thereto as it as "not [the] best proof
and also hearsay. Further, the one who allegedly issued the same did not identify Exhibit 2." Despite such
objection, the trial court achnitted Exhibit 2 {Records, pp. 123-125,137, 144).
^ Stipulations followed.

/
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COURT:

ATTY. GONZAGA:

COURT:

FISCAL AVELLANO:

COURT:

FISCAL AVELLANO:

COURT:

FISCAL AVELLANO:

COURT:

ATTY. GONZAGA:

COURT:

FISCAL AVELLANO:

COURT:

Ordinado] demanded from P02 Redelo
Principe l^vera the return of the said rifle by
virtue of a written demand letter for three (3)
times, the first one was dated May 6, 2009,
the second one was on July 3, 2009 and the
third was on July 16,2009, and all of the three
(3) demand letters were received the accused
in this case, but despite receipt of the three (3)
demand letters, the accused did not return to
their office the said rifle.

Any comment?

Your Honor, as to the receipt of the three (3)
demand letters, the accused is admitting only
two (2) demand letters dated July 3,2009 and
July 16,2009, and we admit the feilure of the
accused of returning the said rifle to then-
office on the ground that the rifle was then
surrendered already at Camp Crame on
October 20, 2008, as per certification issued
by Logistics Support Service, Supply
Accounting and Monitoring Division of
Camp Crame, Quezon [City], and a
certification issued by Quezon Provincial
Police Office, Logistics and Support Service,
Camp Nakar, Lucena City, Your Honor.

Admitted with that qualification.

We admit the existence of the certification.
Your Honor.

How about the veracity of its contents?

We do not admit the same. Your Honor.

Admitted only the existence of the
certification. Next offer. Fiscal?

That up to the present, the said firearm was
not turned over by the accused to the 414^
Police Mobile Group specifically to him as a
Supply Officer.

Any comment?

Admitted, Your Honor, with a qualification
that the firearm was already surrendered to
the Camp Crame as per certification.

Any counter manifestation on that
qualification of the defense counsel?

We have no counter manifestation. Your
Honor.

You are adopting that you are just admitting

/r
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the existence of both certification[s] but
not the veracity of the contents?

FISCAL AVELLANO: Yes, Your Honor.®^

Can probative worth, therefore, be given to the Certification dated
October 20, 2008, the existence of which has been admitted by the
prosecution?

As already adverted to, even a supposedly self-authenticating public
document such as the Certification dated October 20,2008 cannot stand on its
own without its identification by a witness recognized by law to make the
necessary attestation that it was a certified copy of the original. On the basis
of this alone, no probative value should be given.

The admitted existence of the Certification dated October 20, 2008
given by the prosecution, however, filled in the loophole. And it is this
stipulation which this Court caimot overlook and cast aside.

In stipulating the existence of the Certification dated October 20,2008,
the prosecution has relegated upon itself to consider the same as a
documentary exhibit presented by the accused-appellant which it was
inevitably bound to refute in the end. The prosecution could have easily
questioned the very existence of the Certification dated October 20, 2008;
however, the prosecution raised no such doubts. The person of the issuing
authority, Mr. Romulo B. Tuscano as Chief of the LSS, SAMD of the PNP
Headquarters, was never even questioned. The fact that the LSS - SAMD of
the PNP Headquarters could issue such a Certification in the first place was
never even raised. Rather, the existence of the Certification dated October 20,
2008 was just taken matter-of-factly. When SP04 Deza testified that he made
a separate confirmation on the authenticity of the Certification dated October
20, 2008 and thus, was even able to delete subject firearm from the LOI
BAWI, the prosecution did not lay any malicious imputation to such act.^®
Or, as claimed by the accused-appellant, the prosecution could have easily
subpoenaed the LSS-SAMD of the PNP Headquarters to affirm that subject
firearms was never in its custody. But it likewise did not consider such.

All that the prosecution offered as part of its controverting evidence
were the testimonies of P02 Leo T. Come, P03 Ronel T: Ordinando and
Police Officer Navelson Velasco^* (eventually dispensed with as his
testimony on the fact of receipt of subject firearm by the accused-appellant
was stipulated) which merely confirmed what was already admitted by the
accused-appellant. P02 Come only emphasized on the service of the demand
letters dated June 10, 2009 and July 10, 2009 which P03 Ordinado
corroborated by simply adding that there was a third demand letter, all of

^ TSN dated July 17,2014,yp.3-5. ^
See Exhibit 1; TSN dated March I, 2012, pp. 6-7,11-12. ^
Records, Order dated October 16,2012, p. 145 /
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which were readily stipulated by the accused-appellant

The prosecution, therefore, did not even attempt to shatter the very
existence of the Certification dated October 20,2008.

In truth, the witnesses presented by the prosecution could not be said to
have ran circles around the defense laid by the accused-appellant. Their
testimonies were thus unnecessary and merely reiterative of the stipulations
made by the parties. Their testimonies did not effect a change in accused-
appellant's affirmative defense.^^

Hence, while no probative worth could be given to the Certification
dated October 20,2008 due to the fatal defect in its identification process, the
admitted existence of the same nonetheless created a ripple in the appreciation
of the evidence on whether accused-appellant's conviction was proper. This
was enough to create a widening gap or a lingering doubt on prosecution's
stolid stance that subject firearm has not been duly accoimted for.

With the admitted existence of the Certification dated October 20,2008
(Exhibit "2") put into the equation, a determination in the existence of the
elements of Malversation can be given a different light.

Determining the presence of the
elements of Malversation of Public

Property.

Cognizant of the favorable effect on the amendment introduced by R. A.
10951 on the prescribed penalty. Article 217 of the Revised Penal Code now
provides:

Art. 217. Malversation of public funds or property—
Presumption of malversation. - Any public officer who, by reason of the
duties of his office, is accountable for public fimds or property, shall
appropriate the same, or shall take or misappropriate or shall consent,
though abandonment or negligence, shall permit any other person to take
such public funds or property, wholly or partially, or shall otherwise be
guilty of the misappropriation or malversation of such funds or property,
shall suffer:

1. The penalty of prision correccional in its medium and
maximum periods, if the amount involved in the misappropriation or
malversation does not exceed Forty thousand pesos ̂ 40,000).

2. The penalty of prision mayor in its minimum and medium
periods, if the amount involved is more than Forty thousand pesos
(P40,000) but does not exceed One million two hundred thousand pesos
^1,200,000).

3. The penalty of prision mayor in its maximum period to xeclusion
temporal in its minimum period, if the amount involved is more than One

See TSN dated January 23, 2013, pp. 4, 6-12; TSN dated February 6, 2014, pp. 2-5; TSN dated July 17,
20/4, pp. 3-5.
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million two hundred thousand pesos (PI,200,000) but does not exceed
Two million four hundred thousand pesos ̂ ,400,000).

4. The penalty of reclusion temporal, in its medium and
maximum periods, if the amoimt involved is more than Two million four
hundred thousand pesos ̂ 2,400,000) but does not exceed Four million
four hundred thousand pesos 0?4,400,000).

5. The penalty of reclusion temporal in its maximum period, if
the amount involved is more than Four million four himdred thousand

pesos (P4,400,000) but does not exceed Eight million eight hundred
thousand pesos ̂8,800,000). If the amount exceeds the latter, the penalty
shall be reclusion perpetua.

In all cases, persons guilty of malversation shall also suffer the
penalty of peipetual special disqualification and a fine equal to the
amoimt of the fimds malversed or equal to the total value of the property
embezzled.

The failure of a public officer to have duly forthcoming any
public fimds or property with which he is chargeable, upon demand by
any duly authorized officer, shall be prima facie evidence that he has put
such missing funds or property to personal uses.

Accordingly, the elements^^ of malversation are:

1. The offender is a public officer;

2. He or she had the custody or control of funds or property
by reason of the duties of his or her office;

3. The funds or property were public fimds or property for
which he or she was accountable; and

4. He or she appropriated, took, misappropriated, or
consented, or, through abandonment or negligence, permitted another
person to take them.

By reason of his judicial admissions, accused-appellant has confirmed
the presence of the first three elements.^"^ The discord only lies in the fourth
element, i.e., whether accused-appellant appropriated, took or
misappropriated the subject firearm that was under his accoxmtability as a
police officer of the 414*^ PPMG.

Article 217 of the Revised Penal Code creates a prima facie
presumption of malversation when the public officer fails to have duly
forthcoming the property he is chargeable with upon demand by a duly
authorized officer. Thus, the burden of evidence shifts from the State to the
accused "to adduce satisfactory evidence to rebut the presumption and hence.

Hernan v. Sandiganbayan, G.R. No. 217874, December 5,2017
Records, Pre-Trial Order, p. 57; TSN dated March 1, 2012, p. 4; Records, Order dated October 16,2012,

p. 145; TSN dated October 16,2012, pp. 2-3; TSN dated January 23,2013, p. 3; TSN dated July 17,2014, p.
3.
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to demolish the prima facie case."^^

In Perez v. People,^^ the Supreme Court discussed the significance of
the prima facie presumption embodied in Article 217 of the Revised Penal
Code, and how the same could be rebutted in this wise:

Because of the prima facie presumption in Article 217, the burden
of evidence is shifted to the accused to adequately explain the location of
the funds or property under his custody or control in order to rebut the
presumption that he has appropriated or misappropriated for himself the
missing funds. Failing to do so, the accused may be convicted under the said
provision.

However, the presumption is merely prima facie and a rebuttable
one. The accountable officer may overcome the presumption by proof
to the contrary. If he adduces evidence showing that, in fact, he has not
put said funds or property to personal use, then that presumption is at
end and the prima facie case is destroyed. [Emphasis supplied]

It was in this tenor that accused-appellant opted to have a reverse trial.
At this instance, accused-appellant adduced that his failure to tum-in subject
firearm to the 414^ PPMG upon demand was due to the fact that he had earlier
turned over the same to the PNP Headquarters.^^

The propriety of the surrender of subject firearm by the accused-
appellant to the PNP Headquarters, assuming that such was the case, is one
that invited different versions fi*om the prosecution and the defense.

Defense witness SP04 Deza testified that firearms may be turned over
to the PNP Headquarters, as follows:

Q. Mr. Witnesses, you made mentioned [5/c] that you are also
responsible for the tumed-in firearms in Quezon Province and you
made mentioned [i'/c] that the subject firearm was issued by the
Provincial Mobile Group in Real, Quezon, in your practice, if a
firearm was issued by for example, by the Provincial Mobile Group,
to whom [should] this firearm should be tumed over?

A. Its [sic] either to the mobile group or to our office, the provincial
office, ma'am.

Q. But not to the Camp Crame, am I right?

A. ^^Pwederin pa sa Camp Crame^\mB^

While the prosecution did not, yet again, consider to rebut this
statement, it was the trial court which pushed for clarification, with P03 Ronel
Ordinado on the witness stand:

/
Wa-acon v. People^ G.R No. 164575, December 6,2006,510 SCRA 429.
G.R No. 164763, Febniaiy 12,2008,544 SCRA 532.
" TSN dated March 1, 2012, pp. 17,19-20.
'»Mat9.
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COURT:

Clarificatoiy.

Q. What is the Standard Operation Procedure insofar as the
turned (sic) over of a rifle to your colleague police ofhcer
for his use as such?

A. It should be turned over to the issuing unit. Your Honor.

Q. Now, that is a matter of general rule?

A. Yes, Your Honor.

Q. Is there any exception?

A. I am not aware of any exception. Your Honor.^^

XXX XXX XXX XXX.

On this point, at least two (2) PNP circulars on the matter of issuance
of firearms and the corresponding prope^ accountability of the police officer
concerned, which this Court takes judicial notice of, would show:

1. NAPOLCOM Memorandum Circular No. 94-015*® captioned
"Prov/dwg the Guidelines Governing Property
Accountability/Responsibility ofPNP Supply Accountable Officers (SAOs)
and Personnel" called for:

(i) the proper relinquishment and turnover of property
accountability and records to the incoming Supply Accountable Officer in
case the incumbent is relieved and given a new case assignment or is about
to retire; and that

(ii) PNP members who are to be transferred to other
units/command must first secure a property accountability clearance fi'om
their respective Supply Accountable Officers (SAOs) before orders are
issued for their transfer/relief.

2. PNP Letter of Instruction 001/2002 (BAW) dated March 26,
2002*^ which defines a Situation that "[t]he units and offices of the
Philippine National Police are perennially besieged with shortage of
firearms. The recent campaign of the various PROs and NSUs to recover
firearms which remain the subject of accountabilities resulted in at most
10% recovery rate. There are about 25,000 long and short firearms targeted
for recovery. These organic properties of PNP units/offices are in the
possession of individual PNP personnel in the active service who
carried forward their government issued firearms when transferred to
outer units/offices and to some extent were able to retire in spite of their
property accountabilities. Others were either dismissed and/or on AWOL
status but still with their issued firearms. The bad practice of carrying
firearms forward to other places of assignment resulted in multiple

TSN dated July 17, 2014, p. 5
Accessed at https://www.napolcom.gov.ph/images/pdf/mc%2094-015.pdf on September 7,2020
Accessed at https://dl.pnp.gov.ph/L01/LOI%20001 -2002%20(BA WH.pdf on September 7,2020

r" /
I



People V. Rivera 221P a g e
Criminal Case No. SB-19-A/R-0017
DECISION

issuances to some PNP personnel to the detriment of other PNP members
who cannot even be issued a firearm. This situation adversely affects the
current logistical program of providing one service firearm for every
individual policeman." The mission thus invoked the conduct of "an
intensified campaign to recover organic firearms from PNP personnel who
were reassigned to other units, resigned/retired/dismissed firom the service
and/or had gone on AWOL and failed to turn-in their respective issued
firearms."

In all, this settles the issue that in accounting for subject fibrearm,
accused-appellant should have surrendered the same to the 414*^ PPMG, being
the issuing unit, before his formal transfer to the Municipal Police Station of
Panukulan, Quezon, on February 20, 2009. This was why demand letters
were issued by the 414^ PPMG against the accused-appellant by way of
recovering subject firearm.

In presently accounting for the subject firearm, however, accused-
appellant instead presented the Certification dated October 20,2008 where he
supposedly tumed-in subject firearm to the LSS-SAMD of the PNP
Headquarters.

Under these circumstances, it would have suited one's convenience to
simply state that accused-appellant's non-return of subject firearm to the
issuing unit did not strictly follow PNP protocol and hence, should be held
liable for such omission. In this jurisdiction, however, much more is required
before a judgment of conviction can be adjudged. The stipulated existence of
the Certification dated October 20, 2008 may not prove the veracity of the
contents of the document itself but on its own, it is a standing piece of
documentaiy evidence which the prosecution constricted itself to.

The burden of proof still lies with the prosecution. When the
prosecution stipulated on the existence of the Certification dated October 20,
2008, it unwittingly rocked its own stolid stance on the unaccounted state of
subject firearm. The effect of the admitted existence of the Certification dated
October 20, 2008 is to allow reasonable doubt to seep in. In considering its
supposed existence, it was possible that accused-appellant fabricated a ruse in
representing that he returned subject firearm when this may be farther firom
the truth. Then again, it was also possible that accused-appellant may have
indeed returned subject firearm to the PNP Headquarters. After the
National Headquarters of the PNP is in Camp Crame, Quezon City, where the
LSS-SAMD, the issuing unit of said Certification, is located.

Well-entrenched is the rule that where the inculpatory facts and
circumstances shown to exist yield two or more inferences, pne of which is
consistent with the presumption of irmocence while the other or others may
be compatible with the finc^g of guilt, the Court must acquit the accused for
the evidence does not then fulfill the test of moral certainly and is insufficient
to support a judgment of conviction.®^ It thus remained the prosecution's task

^ People V. Dagdagaity G.R. No. 100332, March 22, 1993; People v. Gahez, G.R. No. 157221, March 30,
2007.
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to refiite accused-appellant's story such that its own version of events is
proven to have actually transpired with moral certainty. In this regard, there
was none. Accused-appellant said he has returned subject firearm to the PNP
Headquarters but the prosecution has offered nothing to controvert this.

Yet, the trial court found the accused-appellant on the wrong side. It
entertained doubts on the whys and why nots of the actions or inactions of the
accused-appellant and castigated his entire version as highly inconsistent or
illogical. It did not equally probe on the entirety of the evidence presented
by the prosecution which consisted merely of the acknowledgment receipt®^
by the accused-appellant of subject firearm (which was uncontested) and the
sending out of 3 demand letters^ against the accused-appellant (aliso
uncontested).

Verily, a finding of prima facie evidence of accountability does not
shatter the presumption of innocence the accused enjoys because, before
prima facie evidence arises, certain facts have still to be proved. The trial
court cannot depend alone on such an evidence, because precisely, it is merely
prima facie. It must still satisfy that the accused is guilty—beyond reasonable
doubt — of the offense charged. Neither can it rely on the weak defense the
latter may adduce. Notably, the trial court, in convicting the accused-
appellant, obviously relied more on the flaws and deficiencies in the evidence
presented by the defense, not on the strength and merit of the prosecution's
evidence. This course of action is impermissible for the evidence of the
prosecution clearly cannot sustain a conviction in an unprejudiced mind.^^

Given the unrebutted evidence of the defense on the existence of the

Certification dated October 20, 2008, it is found that accused-appellant has
sufficiently explained why he was unable to turn over the firearm to the 414*^
PPMG. It can be said, therefore, that the accused-appellant has overcome the
prima facie presumption of malversation. The fourth element, therefore, is
wanting.

In Rneda, Jr. v. Sandiganbayan^^ the Supreme Court ruled that the
presumption of malversation is destroyed when the accountable officer is able
to explain his accountability satisfactorily, to wit:

In malversation, it is necessary to prove that the accused received
public funds, and that he could not accoimt for them and did not have them
in his possession and that he could not give a reasonable excuse for the
disappearance of the same. In this case, the prosecution failed to establish
this important element of malversation. In fact, it did not really exist.
Petitioner gave a reasonable and satisfactory explanation of his cash
accountability of public flmds that were duly liquidated. The Court must not
reject arbitrarily an explanation consistent with the presumption of
innocence.

^ Exhibit C
^ Exhibits D, E, and F
^ Lifted from Agullo v. Sandiganbayan, G.R. No. 132926, July 20,2001

G.R. No. 129064, November 29,2000,346 SCRA 341.
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In Narciso v. Sandiganbayan, we said that where 'there is no
evidence whatever that over and above the funds found by the auditors in
his actual possession, Narciso had received the additional amount of
PI4,500.00, which he could no longer produce or account for at the time of
the audit, there being no shortage, there has been no taking, appropriation,
conversion, or loss of public funds; there is no malversation." We could
very well be speaking of the case of petitioner Rueda.

In our criminal justice system, the overriding consideration is not
whether the court doubts the innocence of the accused but whether it

entertains a reasonable doubt as to his guilt. This determinant, with the
constitutional presumption of innocence which can be overthrown only by
the strength of the prosecution's own evidence proving guilt beyond
reasonable doubt, irresistibly dictate an exoneration in this case.

The evidence against petitioner is not enough to engender moral
certainty of his guilt. This moral certainty is that which convinces and
satisfies the conscience of those who are to act upon it.

Accordingly, the presumption of innocence which the Constitution
guarantees the petitioner has remained untarnished in this case for want of
proof to the contrary. It is safely entrenched in our jurisprudence that unless
the prosecution discharges its burden to prove the guilt of an accused
beyond reasonable doubt, the latter need not even offer evidence in his
behalf.

The prosecution must overthrow the presumption of iimocence with
proof of guilt of the accused beyond reasonable doubt. The proof against
him must survive the test of reason; the strongest suspicion must not be
permitted to sway judgment. Even if the defense is weak, the case against
the accused must fail if the prosecution is even weaker, for the conviction
of the accused must rest not on the weakness of the defense but on the

strength of the prosecution.

In order to convict an accused, the circumstances of the case must
exclude all and each and every hypothesis consistent with his innocence.

In conclusion, we find that the guilt of the petitioner has not been
proved beyond reasonable doubt. The petitioner must be acquitted. "Every
accused is presumed innocent xmtil the contrary is proved; that presumption
is solemnly guaranteed by the Bill of Rights. The contrary requires proof
beyond reasonable doubt, or that degree of proof, which produces
conviction in an unprejudiced mind. Short of this, it is not only the right of
the accused to be fi:eed; it is even the constitutional duty of the court to
acquit him.®^

Similar to the above-mentioned case, accused-appellant has offered a
satisfactory and reasonable explanation for his failure to turn over the subject
firearm since he already turned in the same to the PNP Headquarters. It may
have been the wrong procedure but the possibility that he did turn it in will
always play the nagging doubt in anyone's mind. It was thus incumbent upon
the prosecution to dispel this submission. However, no evidence to this effect
was presented. Having failed to proye that accused-appellant committed the
crime of malversation, the presumption of innocence should only take

87Rueda, Jr. v. Sandiganbayan, G.R. No. 129064, November 29,2000,346 SCRA 341,362-364.
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precedence in his favor.

Casting away the conclusiveness of
the trial court's factual findings.

Plaintiff-appellee nonetheless posits that the Court is bound by the
RTC's findings of fact. The rule admits of exceptions.

The trial court's factual findings, while accorded great weight by the
appellate court, may be disturbed on appeal when the trial court overlooked,
misunderstood, or misapplied some facts of substance and value which, if
considered, might affect the outcome of the case,''^^^ Such exception applies in
the present case.

Although most of the factual antecedents were stipulated upon the
parties,®^ it is in the appreciation of the stipulated existence of the Certification
dated October 20, 2008 which proved to be the catalyst in ultimately
concluding that the prosecution fell short of its duty to prove the guilt of the
accused-appellant beyond reasonable doubt.

WH£R£FOR£, the appeal is given due course. The Decision dated
April 10,2015 of the Regional Trial Court of Infanta, Quezon, Fourth Judicial
Region, Branch 65, rendered in Criminal Case No. 2010-254-1 is
REVERSED and SET ASffiE.

Accused-appellant P02 REDELO PRESfCIPE RIVERA is
ACQUITTED of the crime of Malversation of Public Property defined and
penalized under paragraph 3, Article 217 of the Revised Penal Code for failure
of the prosecution to prove his guilt beyond reasonable doubt.

SO ORDERED.

^I&REMA. THERESA DOU&RES C. GOMEZ-ESTOESTA

Associate Justice, Chairperson

WE CONCUR:

y^^RESPESES GEORGBVi^ D. HIDALGO
Associate Justice Associai e Justice

Loguinsa, Jr. v. Sandiganbayan, G.R. No. 146949, Febraaiy 13,2009,579 SCRA 161,174.
See Records, Pre-Trial Order, p. 57; TSN dated March 1, 2012, p. 4; Records, Order dated October 16,

2012, p. 145; TSN dated October 16, 2012, pp. 2-3; TSN dated January 23, 2013, p. 3; TSN dated July 17,
2014,^.3.
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ATTESTATION

I attest that the conclusions in the above Decision were reached in

consultation before the case was assigned to the writer of the opinion of the
Court's Division.

MA. THERESA Di^ORES C. GOMEZ-ESTOESTA
Chairperson, Seventh Division

CERTIFICATION

Pursuant to Article Vin, Section 13 of the Constitution and the Division
Chairman's Attestation, it is hereby certified that the conclusions in the above
Decision were reached in consultation before the case was assigned to the
writer of the opinion of the Court's Division.

>ARO McC^OT^JE-T
Presiding Justice
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